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STRUCTURE OF THE TALK

1. Causes of Brexit

2. How Brexit was 
delivered

3. The stages of delivery

4. Backlash against the 
ECHR



(SHORT–TERM) CAUSES OF BREXIT







AND IT 
CONTINUES











HOW WAS BREXIT DELIVERED?

Brexit for lawyers



THE TIMETABLE AND 
LEGISLATIONNegotiations 

on WA

Withdrawal 
agreement

• 30 Jan 2020 
ratified by EU
• Political decl.

Leave EU • 31 Jan 2020

Transition 
starts (IP)

• 1 Feb 2020
• 30 June 2020 
extension? 

Transition 
ends

• 31 Dec 
2020

Future trade 
deal (TCA) 

starts

•1 Jan 2021
• NI Protocol

EU(WA) Act 2020

Legislation EU(FR) 
A 2020

Internal Market Act 2020

EU(W)A 2018

Retained EU law 
Revocation and Reform 
Act 2023



RETAINED EU 
LAW: EU(W)A 

2018
EU(W)A 2018

(1) Retained EU 
legislation

Preserved 
(s.2 EUWA 2018)

Eg WTRegs
(adopted under s.2(2) 

ECA)
Eg Equality Act 2010

Converted 
(s.3 EUWA 2018)

Sweeper provision 
(s.4 EUWA 2018)

Eg Art. 157 TFEU VDE Directives (?)

(2) Retained case 
law

(s.6 EUWA 2018)

Retained domestic Retained ECJ case 
law

(3) Retained general 
principles of EU law

(ss.4 and 6(3)(a) 
EUWA 2018)

Interpretative role 
only

+ Supremacy of EU law (s.5(2) EUWA 2018) but no Charter (s.5(4) EUWA 2018) 



WITHDRAWAL AGREEMENT



WITHDRAWAL 
AGREEMENT

• 6 Parts (Part Two on Citizens Rights), 
• 2 Protocols incl on NI 
• Common provisions: Art 4 (direct effect and supremacy); Art. 5 

good faith; Art. 6 (references to Union law)
• Part Six: institutional provision including dispute settlement

Core

• Part Three eg Continued protection in the UK of registered or 
granted rights. Ongoing police and judicial cooperation in 
criminal matters

Separation provisions

• Part Four of the WA
• Applies to 31 Dec 2020

Transition

• Part Five

Financial provisions



PART TWO: CITIZENS RIGHTS

Title I: 
General 

provisions

Definitions (Art. 9) 
and personal scope 

(Art. 10)

Non-discrimination 
(Art. 12)

Title II: 
Rights and 
Obligations

Rights related to 
residence, residence 
documents (Arts. 13-

23)

Rights of workers and 
the self-employed 

(Arts. 24-26)

Professional 
qualifications (Arts 

27-29)

Titles III and 
IV

Title III Coordination 
of social security 

systems: Arts 30-36

Title IV: other 
provisions incl Art. 39 
life long protection

Part Six, 
Title I

Reference to the ECJ 
for 8 years after end 
of transition period  
re PT Two (Art. 158)

IMA and the 
Commission re PT 

Two  (Art. 159)

Commission can 
intervene in UK cases 
(Art. 162) IMA [17]



Appendix EU

Deadline 30 
June 2021

Possible to 
apply late if 
reasonable 
grounds



EUSS: FOR EU NATIONALS (+) AND 
FAMILY MEMBERS (ART. 13 WA)

EUPS

• less than five years (limited leave to 
remain: EU 3 and EU 14)

• 39% - 1.9m were granted pre-settled 
status  

EUSS
• more than five years (ILR: EU 2 and EU 

11) (Art. 15 WA)
• 50% - 4.2m were granted settled status

Issued in 
accordance with 
Art. 18 WA: 
constitutive v 
declaratory 
scheme

NB issued on basis 
of residence 
simpliciter in UK 
[IMA 14]

As of 31 March 2025, there had been 8.5 million applications 
made to the scheme,

Effect of R 
(on the 
application of 
Independent 
Monitoring 
Authority for 
the Citizens’ 
Rights 
Agreement) v 
SSHD [2022] 
EWHC 3275



THE BORDERS



Northern Ireland 
Protocol

- Special provisions for NI 
in the Withdrawal 
Agreement

- NI remains in the EU’s 
Customs Union

- EU customs rules and 
regulations apply; NI 
doesn’t get benefit of EU 
trade deals



THE SCOPE OF THE PROTOCOL
( K AT Y  H AY WA R D )  

Dynamic 
alignment:
- Any amendment 

or replacement 
to these 
legislative 
instruments 
automatically 
updated to 
apply to NI

- Notification of 
new acts that 
may be in scope 
of the 
Protocol…

- Possibility of 
remedial 
measures if UK 
and EU don’t 
agree on their 
addition to the 
Protocol

Art. 12 on 
governance 
and ECJ





TCA



STRUCTURE OF EU-UK TCA

Common and institutional provisions (Part One)
incl. good faith, interpretation in accordance with VCLT, no direct effect

FTA (Part Two)
• Trade (incl services, 

pp, transport, social 
security coord, visas, 
fisheries, ‘other 
provisions’)

Law enforcement 
and judicial 

cooperation in 
criminal matters 

(Part Three)

Other
• Thematic cooperation 

(health, cyber 
security) (Part Four)

• Participation in union 
programmes, sound 
financial management, 
financial provisions 
(Part Five)

Annexes and 
protocols
• NB possibility of 

further bilateral 
agreements

Dispute settlement and horizontal provisions (Part Six)

Potential EU 
unilateral 
measures

• Adequacy 
decision on 
data 
protection

• UK third 
country SPS 
listing

• Equivalence 
in financial 
services



GENERAL PROCEDURE: 
TCA

Consultations 
in PC (Art.738)

•Held w/I 30 days
•Usually concluded w/i 30 
days

•Good faith, mutually agreed 
solution

Arbitration 
Procedure 

(Arts. 739-745)

•3 arbitrators with expertise 
in law and international 
trade; independent

•Terms of reference of AT
•Interim report w/1 100 days; 
comments w/14 days

•Final report 130 (160) days

Compliance

(Arts. 746-750)

• Comply w/I reasonable 
period or suitable 
compensation

• If not, temporary 
remedies, including 
cross-retaliation



EU-UK SANDEELS DISPUTE

• UK banned fishing in the waters around England and 
Scotland

• EU (Denmark) says this means they cannot fish in these 
waters to fulfil the quota under the TCA

• Issues

• Best available scientific evidence

• Non-discrimination

• Proportionality

• Sovereignty



BREXIT PURITANISM









RETAINED EU LAW 
(REVOCATION AND 
REFORM) ACT 2023

Sunset REUL/now default is reversed; but 587 REUL 
does go; sunset sweeper provision
NB EU-derived secondary legislation and RDEUL

Turn off supremacy and general principles

Broad powers to restate/reproduce/revoke or 
replace REUL/AL (powers expire on 23 June 2026)

Encourage courts to depart from pre-Brexit ECJ case 
law more readily

REUL becomes  ‘assimilated law’ (AL)



RETAINED EU LAW/ASSIMILATED LAW





THE FUTURE



THE BINARY 
CHOICE





RESET 19 MAY 2025

• Joint Statement
• Including respect for the rule of law and 

multilateralism

• Commitment to the ECHR

• Security and Defence Partnership
• Including participating in SAFE

• Common Understanding on a renewed 
agenda for European Union – United 
Kingdom cooperation
• SPS Agreement (NB dynamic alignment and role for 

the ECJ)

• Energy cooperation

• the participation of the UK in the EU's electricity 
market. 

• link their respective emissions trading systems, which 
in turn could lead to mutual exemptions from their 
respective Carbon Border Adjustment Mechanisms.

• Youth mobility?



PRODUCT 
REGULATION 

AND 
METROLOGY 

ACT 2025:  
VOLUNTARY 
ALIGNMENT

Section 1(2) 

The Secretary of State may also by regulations make 
provision, in relation to the marketing or use of 
products in the United Kingdom, which corresponds, 
or is similar, to a provision of relevant EU law for the 
purpose of reducing or mitigating the environmental 
impact of products.

And more substantive alignment in the future?



THE GROWING BACKLASH 
AGAINST THE ECHR?



THE 
BACKLASH

• ‘The ECHR is an increasingly dangerous and 
imperialistic body, grown far beyond its initial remit, 
and transformed into an arrogant, unaccountable and 
rootless authority committed to socially engineering 
“progressive” outcomes using the tool of human 
rights law. ’

• The ECHR is out of control | Sebastian Milbank | The 
Critic Magazine





WITHDRAWAL FROM ECHR

• ARTICLE 763 Democracy, rule of law and human rights 

1. The Parties shall continue to uphold the shared values and 
principles of democracy, the rule of law, and respect for human 
rights, which underpin their domestic and international policies. 
In that regard, the Parties reaffirm their respect for the Universal 
Declaration of Human Rights and the international human rights 
treaties to which they are parties

• ARTICLE 771 Essential elements 

Article 763(1), Article 764(1) and Article 765(1) constitute 
essential elements of the partnership established by this 
Agreement and any supplementing agreement



Art. 763 
(democracy, 

RoL,  HR)

Art. 771 

(Art. 763 etc = 
essential 
elements)

Art. 772

(serious and 
subs failure to 

fulfil ess 
elements in Art. 

771) = 
terminate/suspe

nd TCA


